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Court of Appeals of the District of Columbia. 


No. 3851. 

Norman Herald 
vs. 

United States. 


Supreme Court of the District of Columbia. 
Criminal. No. 36370. 

United States 


vs. 

Norman Herald. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 


1 Indictment. 

Filed in Open Court April 1, 1920. 

In the Supreme Court of the District of Columbia, Holding a Crimi¬ 
nal Term, January Term, A. D. 1920. 

District of Columbia, ss: 

The Grand Jurors of the United States of America, in and for 
1S ^ nc ^ °* Columbia aforesaid, upon their oath, do present* 
That one Norman Herald, late of the District of Columbia afore¬ 
said, on, to wit, the eighteenth day of May, in the year of our Lord 
one thousand nine hundred and nineteen, and at the District of 
Columbia aforesaid, unlawfully did fish with a certain contrivance 
commonly known as and called a dip net, in the waters of the 
Potomac River, within the District of Columbia aforesaid; against 
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the form of the statute in such case made and provided, and against 
the peace and government of the said United States. 


Second Count. 


And the Grand Jurors aforesaid, upon their oath aforesaid, do 
further present : 

T, g . . . — _ ? on, to wit, the nineteenth day of 

May, in the year of our Lord, one thousand nine hundred and nine¬ 
teen, and at the District of Columbia aforesaid, unlawfully did fish 
with a certain contrivance, commonly known as and called a dip net, 
m the waters of the Potomac River, within the District of Columbia 
aforesaid; against the form of the statute in such case made and pro- 

vided and against the peace and government of the said 
2 United States. 

JOHN E. LASKEY, 

Attorney of the United States in and 

for the District of Columbia. 


(Endorsed:) Criminal. No. 36370. United States vs. Norman 
Herald. Vio. Sec. 896, D. C. Code. Witnesses: Eugene Lot Eby 
M. P. A True Bill. Clarence F. Norment, Foreman. 


Supreme Court of the District of Columbia. 


Friday, March 17" A. D. 1922. 

The Court resumes its session pursuant to adjournment, Mr Chief 
Justice McCoy presiding. 


♦ * * 


* * * * 


Come as well the Attorney of the United States, as the defendant 
in proper person, according to his recognizance and by his attorney, 
Crandal Mackey, Esquire; whereupon the defendant being arraigned 
upon the indictment, the reading whereof he specifically waives, 
pleads not guilty thereto, and for trial puts himself upon the country 
and the Attorney of the United States doth the like. 

Come as well the Attorney of the United States, as the defendant 
in proper person, according to his recognizance and by his Attorney 
C. Mackey, Esquire; and thereupon comes a jury of good and lawful 
men of the District of Columbia, to wit: 


James W. Cumberland 
Orick S. Cunningham 
James W. Curtis 
Edward F. Downs 
Percy A. Dyer 
Charles S. Dulaney 


Charles A. Goldsmith 
James H. Handy 
Stanley E. Haney 
Henry A. Hirsh 
P. D. Holmes 
E. W. Hubbard 


who being sworn to well and truly try the issue joined herein 
upon their oath say that the defendant is guilty in manner 
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and form as charged in the indictment; and thereupon it is de¬ 
manded of the defendant what further he has to say why the sentence 
of the law should not be pronounced against him and he says noth¬ 
ing except as he has already said, whereupon it is considered by the 
Court that for his said offense, the said defendant is sentenced to pay 
a fine of One Hundred Dollars ($100); and thereupon the defend¬ 
ant by his Attorney C. Mackey, notes an appeal to the Court of 
Appeals from the foregoing judgment, and the Attorney of the 
United States in open Court waives the issuance of citation; where¬ 
upon the Court fixes the bond for costs on appeal at Fifty Dollars 
and the bond for appearance of said defendant at Fifty Dollars; 
and thereupon the defendant deposits a Liberty Bond for a Hundred 
Dollars ($100) in the Registry of the Court, Fifty Dollars of which 
is to be forfeited if the said defendant Norman Herald, fail to forth¬ 
with surrender himself to the custody of the Marshal of this District 
to be dealt with and proceeded against according to law in case the 
judgment appealed from shall be affirmed, or the appeal for any 
cause dismissed, or the judgment be reversed and a new trial ordered 
or if the said defendant depart the Court without leave. 

Memoranda. 

March 17, 1922.—Bond for costs filed. 

April 17,1922.—Bill of exceptions submitted. 

4 Supreme Court of the District of Columbia. 

Monday, June 12", A. D. 1922. 

The Court resumes its session pursuant to adjournment Mr. Chief 
Justice McCoy presiding. 

******* 

Now comes here the defendant by his attorney, Crandal Mackey, 
Inquire, and prays the Court to sign, and make a part of the record 
his Bill of Exceptions taken during the trial of the case and sub¬ 
mitted to the Court on the 17th day of April, which is accordingly 
done, nunc pro tunc. 


Assignment of Errors. 

Filed July 17, 1922. 

******* 

The defendant assigns the following as errors committed by the 
Court in the above entitled cause: 

The Court erred as follows: 

1. In overruling the motion of the defendant to direct a verdict 
of acquittal. 

2. In refusing the instructions asked by the defendant. 

CRANDAL MACKEY, 
Attorney for Defendant. 
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Juf-- 0f a COpy of the above is acknowledged this 14th day of 


M. P. McCALL, 

Assistant Attorney for United States. 


Docket Entries. 


Supreme Court of the District of Columbia—Criminal Court. 


No. 

36370 


Parties. 

United States 
vs. 

Norman Herald 


Charge. 

Vio. Sec. 896 
D. C. Code 


Attorney*. 

For Prosecution 
U. S. Attorney 
For Defendant 
Crandal Mackey 


Date. 

1920 Ap’l 1 

u (( n 


“ June 4 
1922 Mar. 17 


“ Apl. 17 
“ June 12 
“ July 17 


Proceedings. 

Presentment and Indict¬ 
ment filed. 

Bail fixed at $100. 

1 Liberty Bond $100 de¬ 
posited by C. Mackey in 
lieu of surety. 

Demurrer, filed, argued & 
submitted. 

Arraigned. Plea not guilty. 
M P Jury sworn prayers 
filed Veraict guilty. Sen¬ 
tenced to pay fine $100. 
Appeal noted. Amt. 
bond for costs $50. & 
Recog. $50. Bond for 
costs filed. Recog. $50. 
taken (M 68 p 291) 

Bill of exceptions submitted 
“ “ “ signed & filed 

Assignment of errors & 
designation of record 
filed 


U. S. witnesses. 

Hillary M. Smith, M. P. 
Geo. B. Cornwell, M. P. 

Defendant’s witnesses. 

Norman Herald 
Jas. C. Burroughs 
Henry F. Burke 


Designation of Record. 
Filed July 17, 1922. 


Clerk will include in the transcript of record on anneal in 
the above entitled cause, the following: Ppeal m 

1. The indictment. 

2. Plea not guilty. 

3. \ erdict of jury. 
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mEZEnm SSaTA'SSl M «“■ “ J 


sup™,!,,., and *100 djpoit in l« u rf bonj- "" “ a 

5. Bill of exceptions. 

6. Assignments of error. 

7. Docket entries. 

8. This order for transcript. CRANDAL MA CKEY, 

Attorney for Defendant. 

Jufy, r i922° f * C ° Py ° f the ab ° Ve is acknowled ged this 14th day of 

i M. P. McCALL, 

Assistant Attorney for United States. 

7 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia. ss: 

f ^ Morgan H. Beach, Clerk of the Supreme Court of the District 

6 hoth^nT here V C K rtlfy the fore g° in g pages numbered from 1 to 
, both inclusive, to be a true and correct transcript of the record 

according to directions of counsel herein filed, copy of which is made 
Herald 2** of United States vs° Nomt 

of recJd ™d Court ’ “ ^ Upon the fiIes and 

t J n t f sti P 3or ?Y whereof, I hereunto subscribe my name and affix 

& »i“ d ,?m”Ssy h * Ci,r 

[Seal Supreme Court of the District of Columbia.] 


L. M. G. 


MORGAN H. BEACH, 

Clerk. 


In the Supreme Court of the District of Columbia. 
Criminal. No. 36,370. 

United States 


Norman Herald. 

To Honorable Peyton Gordon, 

United States Attorney for the District of Columbia- 

Jitssus isarua ja-iB »** 

m SaTfet fer JMi “ w *“« “ mX 

CRANDAL MACKEY, 
Attorney for Defendant. 
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Service of a copy of said bill of exceptions acknowledged this 17th 
day of April, A. D. 1922. 


VERNON E. WEST, 

Asst. U. S. Attorney for the District of Columbia. 


9 In the Supreme Court of the District of Columbia. 

Criminal. No. 36370. 

United States 


vs. 

Norman Herald. 

Bill of Exceptions. 

Be it remembered that at the trial of this cause which was had on 
the 17th day of March, A. D. 1922, the United States to prove the 
issues on its part joined offered the following testimony: 

H. N. Smith, a witness on behalf of the United States testified as 
follows: 

That he is a member of the Metropolitan Police force of the Dis¬ 
trict of Columbia and as such has been for a number of years en¬ 
gaged in getting evidence against persons fishing with nets in the 
waters of the Potomac River; that he has known the defendant 
Norman Herald for a number of years and that during all the time 
he has known the defendant has lived in Alexandria County, Vir¬ 
ginia; that on May 18, 1919, witness was acquainted with all the 
“fishing posts” on the Virginia side of the Potomac River above the 
chain bridge in the limits of the District of Columbia; that these 
fishing posts are rocks jutting out in the Potomac River from the 
Virginia shore and these rocks have names, one being named “Ware¬ 
house” rock, another “Flatstone” rock, and another “Overseer” rock, 
and that these fishing posts have existed as such way back to Indian 
days and that he has known of them for more than thirty years; 
that on May 18, 1919 he saw the defendant standing on “Ware¬ 
house” rock with a dip net about four feet in diameter attached to a 
pole about 20 feet long, and that defendant dipped his net in the 
Potomac River between high and low water mark and caught herring 
and that on Monday, May 19, 1919 he again saw the defendant dip¬ 
ping a dip net from Flatstone and Overseer rocks below low 
10 tide but defendant caught no fish on that day. 

On cross-examination the witness testified that the Ware¬ 
house and Overseer and Flatstone rocks were part of the shore line 
of the Virginia side of the Potomac and that the defendant walked 
out on the rocks from the Virginia shore, and that he made no 
arrest at the time of the commission of the offence because the de¬ 
fendant was on the Virginia shore, and was fishing from said shore 
from said Warehouse, Overseer and Flatstone fishing posts, but that 
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he h a d as part of his official duty procured the indictment of the 
defendant so as to secure his trial in the Supreme Court of the Dis- 
trict of Columbia for violation of that section of the Code of Laws for 

the District of Columbia which forbids dipping with a net in the 
Potomac River. 

George B Cornwell, a witness on behalf of the United States, 
testified as follows: 

That he has been for 26 years a member of the police department 
of the District of Columbia and that since the law against dipping 
nets in the Potomac River was enacted he has been engaged in the 
investigation of violations of that law; that he has been familiar all 
ms life with the shore lines of the Potomac River and has been 
tamihar for many years with the fishing posts on the Virginia side 
ot the Potomac River between the chain bridge and the District line; 
that he is well acquainted with the fishing stands or posts called 
Warehouse rock and Overseer rock and Flatstone rock and that they 
date back to Indian days and some of these fishing posts have Indian 
names; that Warehouse fishing post is the first one west of the chain 
bridge where the river runs nearly north and south, and said rock 
projects out from the Virginia shore about eight feet into the river* 
that at mean low water the water would be too low to fish off Ware¬ 
house rock and at high water the rock is cover- at the base up to six 

11 e lr . . t f rom its top; that Overseer rock projects from 

ll the Virginia shore; that at low water there is little, if any 
water at the foot of the rock but at high water the rock would 
be out oi the water about two or three feet and the water runs back 
under the rock about four feet; that Flatstone rock projects out from 
e Virginia shore; that at mean low water the water recedes out 
irom the base of this rock quite a ways but at mean high water the 
water is about even with the top of this rock and that he had seen 
the tide rise and fall as much as four feet at that rock 

On cross-examination the witness said that looking down the 
Potomac River all the rocks or fishing posts mentioned were on the 
right or \ irgima shore of the Potomac River and that when persons 
are dipping nets from those rocks that no arrests are made but that 
when they come to Washington they are arrested; that the rocks in 
question are part of the Virginia shore and project from the Vir- 
ginia shore and that to get to said rocks you would have to come out 
ot Virginia on these rocks or fishing posts; that neither at high nor 
low tide does the water flow between these rocks and the shore or 

kjlv rocks; that the water does not flow between these rocks 
and the soil of Virginia at mean high or low tide. 

tt T . h ®, bain « a , n and the onl y testimony on behalf of the 

United States the defendant moved the Court to instruct the jury 

that upon the evidence they should return a verdict of not guilty 
which motion the Court overruled to which action of the Court 
counsel for the defendant then and there noted an exception which 
was noted upon the minutes of the Court. 
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Thereupon, Norman Herald, defendant, testified as follows: 

That he is forty-two years of age and has been a resident and 
citizen and voter in Alexandria County now Arlington County, Vir¬ 
ginia for the past twenty-two years and has been exercising his right 
to fish in the Potomac River from the shore of Alexandria 
12 County (now Arlington County), Virginia, for the past 26 
years, during all of which time he has fished with a net from 
the fishing stands called “Warehouse,” “Overseer” and “Flatstone”; 
that all of said fishing stands are part of the shore of Virginia, just 
rocks jutting out from the shore; that on May 18th and 19th, 1919 
he was fishing with a net from said fishing rocks, dipping his net, an 
ordinary hand net, between high and low water mark; that he did 
not dip at any time below the average low water mark; that persons 
cannot dip at those rocks at low water mater unless they dip in the 
mud. 

On cross-examination the witness testified that there w r as water at 
the base of the rocks at 1ow t tide but it was so shallow that a person 
could not dip a net as there was not enough water to cover the bow 
of the net and that at high tide the dipping of the net could not be 
very deep. 

Joseph C. Burrows, a witness called by the defendant testified 
that for the past sixteen years he has been a resident of Alexandria 
County (now Arlington County), Virginia, and that he was with the 
defendant on May 18th and 19th, 1919 when Police Officer Smith 
was watching the defendant dip his net from Warehouse, Overseer 
and Flatstone rocks; that it is not possible to dip a net at those rocks 
at low tide; that on said days the defendant was dipping his net 
from said rocks between high and low water mark in the Potomac 
River. 

On cross-examination the witness said that it would not do any 
good to dip a net from those rocks at low tide as you couldn’t catch 
a fish; that at high tide you dip in the same place but at low tide you 
can see the stones through the water at the base of the rocks and 
cannot dip a net; that the same is true of all three fishing stands. 

Henry F. Burke, a witness called by the defendant testified that 
he is a resident of Alexandria County (now Arlington County), Vir¬ 
ginia, and is familiar with Warehouse, Overseer and Flat- 
13 stone rocks, and that he was with the defendant on May 18th 
and 19th, 1919 when the defendant was fishing from said 
rocks on the Virginia shore of the Potomac, when Police Officer 
Smith was watching the defendant; that defendant on those days 
was dipping his net between high and low water mark while stand¬ 
ing on the three rocks mentioned at different times during the said 
days. 

On cross-examination the witness said that the defendant had a 
bow dip net about 3 V 2 feet in diameter; that a person could not dip 
at low water mark from said rocks because the rocks at the foot 
would prevent it; that at low water mark there was still some water 
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at the base of said rocks but that the rocks would prevent dipping 
as they would hang the bow of the net. 

The foregoing being all and the only testimony in the case the 
Court was requested by counsel for the defendant to instruct the jury 
that upon the whole evidence the defendant should be acquitted, 
which motion for a directed verdict the Court refused, and counsel 
for defendant thereupon excepted, which exception was note- on the 
minutes of the Court. 

Thereupon counsel for defendant offered the following instruc¬ 
tion- in addition to the foregoing: 

1. The Court instructs the jury that under the compact between 
the States of Maryland and Virginia of 1785 and the supplemental 
compact of January 16, 1877, which was ratified by Congress March 
3, 1879 the defendant as a citizen of Arlington County, Virginia, 
was and is entitled to all the rights of fishing in the Potomac River 
within the territoroil limits of the District of Columbia reserved for 
citizens of Virginia under the said compact of 1785. 

2. The Court instructs the jury that Section 896 of the Code of 
laws for the District of Columbia has no application to the case at 
bar said section not having been assented to — ratified bv the State 
of Maryland or the State of Virginia. 

3. The Court instructs the jury that Section 896 of the Code of 

Laws for the District of Columbia is unconstitutional and 
14 first because it is in violation of and impairs the compact be¬ 
tween the States of Maryland and Virginia of 1785, and the 
supplemental compact of 1877, which was ratified by Congress on 
March 3, 1879, which compacts entitle citizens of Virginia to all the 
rights of fishing in the Potomac River within the territorial limits 
of the District of Columbia reserved to citizens of Virginia un- the 
said compact of 1785. * 

4. The Court instructs the jury that the State of Virginia, at the 
time of the commission of the offence charged in the indictment had 
a proprietary right on the south shore of the Potomac to low water 
mark, and the jury is further instructed that if they find from the 
evidence that the defendant at the time of the alleged offence charged 
in the indictment was dipping his net from the south shore of the 
Potomac between high and low water mark they should acquit the 
defendant. 

5. The Court instructs the jury that the State of Virginia has a 
proprietary right on the south shore of the Potomac River to low 
water mark, and that the privileges reserved in the compact of 1785 
between the State of Maryland and the State of Virginia reserved to 
the citizens of Virginia the right to fish on the shores of the Potomac 
between high and low water mark on the Virginia shore, and if the 
jury find from the evidence that the defendant at the time of the 
commission of the alleged offence charged in the indictment was a 
citizen of Virginia and was dipping his net between high and low 
water mark on the south shore of the Potomac River they should 
acquit the defendant. 

Whereupon the Court announced that it would refuse all of said 
2—3851a 
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instructions to which refusal of the Court the defendant by his 
counsel then and there excepted which refusal and exceptions are 
noted on each of said instructions and in the minutes of the Court. 
And the defendant now presents this his bill of exceptions which 

he prays may be signed, sealed and enrolled and made a part 
of — 

15 Thereupon without argument of counsel for the United 
States or the the defendant, argument being waived, the 
Court charged the jury as follows: 

Gentlemen: The indictment charges that the defendant without 
warrant of law did fish with a dip net in the Potomac River, and I 
charge you that that is against the law. If you are satisfied beyond 
a reasonable doubt that he did so, and there is not any dispute about 
it, then your verdict should be guilty as indicted. 

Thereupon the jury without leaving the box returned a verdict 
of guilty, and the Court upon the request of counsel for defendant 
imposed sentence forthwith, so that the defendant might note his 
appeal forthwith in open Court which was done, the sentence of the 
Court being that the defendant should pay a fine of one hundred 
dollars, and thereupon on motion of defendant he was released on 
a bail bond and supersedeas, to await the judgment of the Court of 
Appeals of the District of Columbia. 

And the defendant now presents this his bill of exceptions which 
he prays may be signed, sealed and enrolled and made part of the 
record in this case now for then this 12th day of June A. D. 1922. 

Given under my hand and seal this 12th day of June A. D 1922 

WALTER I. McCOY, 

0 Chief Justice. 

Seen: 

J. H. BILBREY, 

Assf. U. S. AtCy. 

Seen : 

CRANDAL MACKEY, 

Atty. for Defendant. 

16 „ [Endorsed:] Criminal. No. 36370. U. S. vs. Norman 

Harrell. Bill of Exceptions. 

Endorsed on cover: District of Columbia, Supreme Court. No 
3851. Norman Herald vs. United States. Court of Appeals, Dis¬ 
trict of Columbia. Filed Jul- 27, 1922. Henry W. Hodges, clerk 
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BRIEF OF PLAINTIFF IN ERROR. 


The defendant, plaintiff in error, was prosecuted in the 
Supreme Court of the District of Columbia upon an indict¬ 
ment charging him with unlawful fishing with a dip net in 
the waters of the Potomac River within the District of 
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Columbia. The statute under which the defendant was 
prosecuted is section 896 of the Code, which says in part: 

“It shall not be lawful for any person to fish with 
y e net, pound net, stake net, weir float net, gill 
net haul seine, dip net, or any other contrivance, 
stationary or floating, in the waters of the Potomac 

Kiver and its tributaries within the District of 
Columbia.” 

The undisputed evidence was that the plaintiff in error 
was a citizen of Virginia and had been a resident of 
Alexandria, now Arlington, county for the past twenty-six 
years and a voter there for about twenty-two years, and had 
been fishing from the fishing stands testified to by witnesses 
for the Government with a dip net for the past twenty-six 
years, the fishing stands being known as “Warehouse Rock,” 
“Overseer Rock,” and “Flatstone Rock” (Record, pages 
6, 7, 8) ; that the rocks were part of the Virginia shore line, 
and that on the dates mentioned in the indictment the 
plaintiff in error testified that he was standing above high- 
water mark dipping his net between high and low water 
mark. At the close of the testimony the defendant, plaintiff 
m error, moved the court to instruct the jury to return a 
verdict of not guilty, which motion the court overruled. 

Thereupon the plaintiff in error requested the court to in- 
struct the jury as follows: 

“Instructions for Defendant No. 2. 

The court instructs the jury that under the com¬ 
pact between the States of Maryland and Virginia of 
1785, and the supplemental compact of January 16 
1877, which was ratified by Congress on March 3,’ 
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1879, the defendant as a citizen of Arlington county, 
Virginia, was and is entitled to all the rights of fish- 
ing in the Potomac River within the territorial limits 
of the District of Columbia reserved for citizens of 
Virginia under said compact of 1785.” 

Instructions for Defendant No. 3. 

The court instructs the jury that section 896 of the 
Code of Laws of the District of Columbia has no 
application to the case at bar, said section not having 
been assented to or ratified by the State of Maryland 
or the State of Virginia. 

Instructions for Defendant No. 4. 

The court instructs the jury that section 896 of the 
Code of Laws of the District of Columbia is uncon¬ 
stitutional and void, first, because it is in violation 
of and impairs the compact between the States of 
Maryland and Virginia of 1785, and the supple¬ 
mental compact of 1877, which was ratified by Con¬ 
gress on March 3, 1879, which compacts entitle 
citizens of Virginia to all the rights of fishing in the 
Potomac River within the territorial limits of the 
District of Columbia reserved to citizens of Virginia 
under the said compact of 1785. 

No. 5. 

The court instructs the jury that the State of Vir¬ 
ginia at the time of the commission of the offence 
charged in the indictment had a proprietary right on 
the south shore of the Potomac to low-water mark, 
and the jury is further instructed that if they find 
from the evidence that the defendant at the time of 

2v 
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the alleged offence charged in the indictment was 
dipping his net from the south shore of the Potomac 
between high and low-water mark they should acquit 
the defendant. 

Instructions for Defendant No. 6. 

m 

P 

The court instructs the jury that the State of Vir¬ 
ginia has a proprietary right on the south shore of 
the Potomac River to low-water mark, and that the 
privileges reserved in the compact of 1785, between 
the State of Maryland and the State of Virginia re¬ 
served to the citizens of Virginia the right to fish on 
the shores of the Potomac River between high and 
low-water mark on the Virginia shore, and if the jury 
find from the evidence that the defendant at the time 
of the commission of the alleged offence charged in 
the indictment was a citizen of Virginia and was 
dipping his net between high and low-water mark on 
the south shore of the Potomac River, they should 
acquit defendant.” 

The court having refused the foregoing instructions, the 
plaintiff in error excepted and filed herein the following 
assignments of error: 

Assignments of Error* 

1st. In overruling the motion of the defendant to direct 
a verdict of acquittal. 

2d. In refusing the instructions asked by the defendant. 
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ARGUMENT. 

The plaintiff in error contends that under the compact 
between the States of Maryland and Virginia of 1785, which 
antedated the creation of the District of Columbia, and the 
supplemental compact which was ratified by Congress on 
March 3, 1879, he, as a citizen of Arlington county, formerly 
Alexandria county, Virginia, was and is entitled to all the 
fishing rights in the Potomac River reserved for citizens of 
Virginia under said compact of 1785, and that the right to 
fish is a property right, and as such could not be taken away 
from him by an act of Congress undertaking to regulate 
fishing in the waters of the Potomac within the District of 
Columbia, whether the fishing done was below low-water 
mark or between low and high-water marks; and, further, 
that no act of Congress such as section 896 of the Code 
could deprive the plaintiff in error of such property rights 
unless the same was assented to or ratified by the State of 
Virginia, and that any such act of Congress is unconstitu¬ 
tional and void. The compact between the States of Mary¬ 
land and Virginia of 1785 provided as follows: 

“Seventh. The citizens of each State, respectively, 
shall have full property in the shores of the Potomac 
River, adjoining their lands, with all emoluments 
and advantages thereunto belonging, and the privilege 
of making and carrying out wharves and other im¬ 
provements, so as not to obstruct or injure the navi¬ 
gation of the river; but the right of fishing in the 
river shall be common to and equally enjoyed by the 
citizens of both States; Provided, That such common 
right be not exercised by the citizens of the one State 
to the hindrance or disturbance of the fisheries on the 
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shores of the other State, and that the citizens of 
neither State shall have a right to fish with nets or 
seines on the shores of the other.” 

“Eighth. All laws and regulations which may be 
necessary for the preservation of fish, etc., shall be 
made with the mutual consent and approbation of 
both States.” 

Under the supplemental compact between Virginia and 
Maryland, ratified by Congress on March 3, 1879, the true 
boundary line between the two States was fixed as low-water 
mark on the Virginia shore, the fourth provision being as 

follows: 

“Fourth. Virginia is entitled not only to full 
dominion over the soil to low-water mark on the south 
shore of the Potomac, but has a right to such use of 
the river beyond the line of low-water mark as may 
be necessary to the full enjoyment of her riparian 
ownership, without impeding the navigation or other¬ 
wise interfering with the proper use of it by Mary¬ 
land, agreeably to the compact of 1785.” 

In W harton vs. Wise, 153 U. S., 155, it was held that the 
compact between Maryland and Virginia of 1785 remained 
in full force notwithstanding the adoption thereafter of the 
Constitution of the United States, and that the consent of 
Congress given to the supplemental award of 1879 operated 
as an approval of the original compact of 1785 and of its 
continuance in force under the sanction of Congress, and 
that the right of fishing in the Potomac River, guaranteed 
in the seventh clause of the compact of 1785, was in full 
force and effect. The county of Alexandria was ceded to the 
United States on December 3, 1789, and became a part of 



the District of Columbia four years after the compact be¬ 
tween Virginia and Maryland of 1785, and this act of cession 
said— 

“Provided, That nothing therein contained should 
be construed to vest in the United States any right of 
property in the soil or to affect the right of indi¬ 
viduals therein.” 

• % 

In 1846 Congress passed an act ceding back to Virginia 
the said county of Alexandria, the act being found in 9th 
Statutes at Large, page 35, chapter 35, July 9, 1846, and 
this act of retrocession provided that— 

“all of that portion of the District of Columbia ceded, 
to the United States for the District of Columbia by 
the State of Virginia, and all the rights and jurisdic¬ 
tion therewith ceded over the same, be, and the same 
are hereby ceded and forever relinquished to the 
State of Virginia in full and absolute right and juris¬ 
diction as well of soil as of persons residing or to 
reside therein.” 

In the case of McCready vs. Commonwealth of Virginia, 
94 U. S., 391, it was held that the United States has no 
special rights in the Virginia shores and no right to regulate 
the subject of fishing and other riparian rights incident to 
the ownership of these shores and no jurisdiction over the 
subject of fishing within the limits of a State, and if Con¬ 
gress may deprive the citizens of Virginia of the right to fish 
from their lands fronting on the Potomac it could deprive 
the citizens of the right to maintain wharves opposite their 
lands, preserved in clause fourth and clause seventh of the 
compact of 1785. There is no case where Congress or the 
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authorities of the District of Columbia have ever asserted 
the right to interfere with or to regulate the riparian rights 
of citizens of Virginia on the Virginia shore of the Potomac, 
w ether those rights related to the carrying out of wharves 
or other improvements or the right of fishing, except that by 
construction of section 896 of the Code it is claimed that 
Congress has undertaken to deprive citizens of the right to 
fish guaranteed in the seventh clause of the compact of 1785, 
and it is contended that Congress never intended to inter¬ 
fere with the rights guaranteed citizens of Virginia by the 

said compact, and that if it did so intend it had no such 
power. 

The territory embraced within the present limits of the 
District of Columbia was derived entirely from the State of 
Maryland some years after the compact of 1785 between 
Maryland and Virginia. Whether the plaintiff in error was 
dipping his net between low and high-water mark on the 
Virginia shore or dipping his net below low-water mark does 
not affect this particular case, because his right to fish in the 
Potomac Biver from the Virginia shore as a citizen of Vir¬ 
ginia is expressly given by the compact of 1785 regardless 
of whether the boundary line between the States was high or 
low-water mark. Further, it is plain that if the defendant 
was standing above high-water mark, as testified by both the 
defendant and his witnesses, and the Government’s witnesses, 
it did not matter whether high or low-water mark on the 
Virginia shore was the true boundary between the District 
of Columbia and Virginia, as the compact of 1785 gave him 
the right to dip his net in the waters of the Potomac. 

The Government contends that the right to fish in the 
waters of the Potomac by citizens of Virginia standing on 
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the soil of Virginia is determined by the ownership of the 
subjacent land or land under water. The Government con¬ 
tends that the District of Columbia extends to high-water 
mark on the Virginia shore, and that fishing between high 
and low-water mark of the river is fishing in the District of 
Columbia. The case of Morris vs. U. S., 174 U. S., 196 
(decided in 1899), and the case of Evans vs. U. S., 31 D. C. 
Appeals, 544 (decided in 1908), following Morris vs. U. S., 
are relied upon by the Government to sustain the proposition 
that the District of Columbia extends to high-water mark on 
the Virginia shore. But the Supreme Court of the United 
States, in the case of State of Maryland vs. West Virginia, 
217 U. S., page 577 (decided in 1910), overrules Morris vs. 
U. S. on that point. The case of West Virginia vs. Mary¬ 
land* is found in two reported cases in the 217th U. S. The 
first case is found on page 1 of 217th U. S. The second is 
found on page 577 of 217th U. S. In the first case the 
Supreme Court of the United States, following Morris vs. 
U. S., held that the claim of the State of West Virginia to 
the bed of the Potomac River should be denied and the cross¬ 
bill of the State of West Virginia should be dismissed in so far 
as it asked for a decree fixing the north bank of the Potomac 
River as her boundary. In the same case, which is again 
reported in the 217th U. S., page 577, the Supreme Court 
of the United States said: 

“As West Virginia is but the successor of Virginia 
in title the conclusion thus announced in the Morris 
case necessarily denied her claim to the Potomac 
River to the north bank thereof and a decree was 
directed dismissing the cross-bill of West Virginia 
in which such a claim was made. 
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“In the former hearing, however, and in the deci¬ 
sion rendered the attention of the court was not 
directed to the question whether the boundary of 
Maryland should be at high-water mark or low- 

water mark along the southern bank of the Potomac 
River.” 


After referring to the compact of 1785 between Vi rgin.'. 
and Maryland, wherein the Virginia boundary was on the 
south shore of the Potomac fixed at low-water mark, the 
decision refers to the arbitration of 1877, wherein eminent 
lawyers reached the conclusion that high-water mark on 
the Virginia shore was the boundary between Maryland 
and Virginia, and the court said that this conclusion was 
in accordance with the one reached by the court in the 

Morris case, but the court adopts the following language of 
the arbitrators: 


But the arbitrators proceeding to establish the 
boundary between the States in the light of subse¬ 
quent events, after referring to the effect of long 
occupation upon the rights of States and nations 
and declaring that the length of time that raises 
a right by prescription in private parties likewise 
raises such a presumption in favor of States, as well 
as private parties, took up the location of the bound¬ 
ary between the States along the Potomac River 
and said: 
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The evidence is sufficient to show that Virginia, 
from the earliest period of her history, used the 
south bank of the Potomac as if the soil to low-water 
mark had been her own. She did not give this up 
by her Constitution of 1776, when she surrendered 
other claims within the charter limits of Maryland; 
but, on the contrary, she expressly reserved “the 




property of the Virginia shores or strands bordering 
on either of said rivers (Potomac or Pocomoke) and 
all improvements which have or will be made 
therein.” By the compact of 1785, Maryland as¬ 
sented to this, and declared that “the citizens of each 
State respectively shall have full property on the 
shores of the Potomac, and adjoining their lands, 
with all emoluments and advantages thereunto be¬ 
longing, and the privilege of making and carrying 
out wharves and other improvements.” * * * 

“ Taking all together, we consider it established 
that Virginia has a proprietary right on the south 
shore to low-water mark, and, appurtenant thereto, 
has a privilege to erect any structures connected 
with the shore which may be necessary to the full 
enjoyment of her riparian ownership, and which 
shall not impede the free navigation or other com¬ 
mon use of the river as a public highway. 

“ To that extent Virginia has shown her rights 
on the river so clearly as to make them indisputable.’ 

“The compact of 1785 (see Code of Virginia, vol. 
1, title 3, chap. 3, sec. 13, p. 16) is set up in this 
case, and its binding force is preserved in the draft 
of decrees submitted by counsel for both States. We 
agree with the arbitrators in the opinion above ex¬ 
pressed, that the privileges therein reserved respect¬ 
ively to the citizens of the two States on the shores 
of the Potomac are inconsistent with the claim that 
the Maryland boundary on the south side of the 
Potomac River shall extend to high-water mark. 
There is no evidence that Maryland has claimed 
any right to make grants on that side of the river, 
and the privileges reserved to the citizens of the re¬ 
spective States in the compact of 1785, and its sub¬ 
sequent ratifications, indicate the intention of each 
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State to maintain riparian rights and privileges to 
its citizens on their own side of the river 

southern K° nCl !T i0n to Mar y land * uniform 

southern boundary along Virginia and West Vir- 

gima, a low-water mark on the south bank of the 

souriThnf'h!. *° th tf interSeCti ° n ° f the north «“»<* 
, ® ^ tween Maryland and West Virginia 

established by the decree in this case. This con- 
clusion is also content with the previous exercise 
of political jurisdiction by the States respectively.” 

Although the case of Morris vs. U. S., 174 U. S., 196 was 
a controversy as to land exclusively in the District of Co- 
umbia the Supreme Court of the United States cites that 
case in West Virginia vs. Maryland, 217 U. S., 1, as reach- 
mg out of the District of Columbia and as establishing the 
boundary of Maryland to be high-water mark on the Vir¬ 
ginia shore of the Potomac, and then, in the same case 
reported in 217 U. S„ 577, the Supreme Court of the United’ 
States holds that the State of Maryland extends only to 
low-water mark on the Virginia shore, thus overruling Mor- 

As the right of Virginia to the land on the south shore 
of the Potomac is based upon prescription from the earliest 

n”* jo 61 hurtory ’ that prescription is binding upon the 
United States where the river flows by the District of Colum- 

la as much as it is binding upon Maryland where the river 
flows between Maryland and West Virginia. It was de¬ 
cided by the Supreme Court of the United States, in the 
ease of Phillips vs. Payne, 92 U. S., 130, that the law of 
prescription applied to the United States. In that case 
the Supreme Court of the United States said that even if 














13 


the retrocession of the county of Alexandria to the State 
of Virginia was contrary to the Constitution of the United 
States and illegal and void, yet Virginia had taken posses¬ 
sion of the territory in question and exercised jurisdiction 
over the territory “in all respects as before she ceded it to 
the United States." 

“More than a quarter of a century has since 
elapsed. During all that time she has exercised 
jurisdiction over the territory in all respects as before 
she ceded it to the United States." 

Phillips vs. Payne, s / hLj^yi*cL. 

Then the court says: 

The law of prescription applies to nations with 
the same effect as between individuals." 

Therefore it follows that as the Supreme Court of the 
United States found as a fact in the case of Maryland vs. 
West Virginia, 217 U. S., 577, that the State of Virginia 
from the earliest period of her history used the south bank 
of the Potomac as if the soil to low-water mark had been 
her own, that Virginia’s title is indisputable, under the law 
of prescription. 

"The evidence is sufficient to show that Virginia, 
from the earliest period of her history, used the 
south bank of the Potomac as if the soil to low-water 
mark had been her own. * * * To that extent 

Virginia has shown her rights on the river so clearly 
as to make them indisputable." 

Virginia’s right to the soil to low-water mark opposite 
the city of Washington is likewise indisputable. 
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In the following cases the Supreme Court of the United 
States has held that prescription was as binding upon the 
nation as upon individuals. 

Phillips VS. Payne, 92 U. S., 130. 

Indiana vs. Kentucky, 136 U. S., 479. 

Rhode Island vs. Mass., 4 How., 591. 

Louisiana vs. Miss., 202 U. S., 1. 

Rhode Island vs. Mass., 12 Pet., 657. 

In the case of Marine Railway Co. vs. United States, de¬ 
cided by the Supreme Court of the United States November 
7, 1921, the Supreme Court says: 

The question of the jurisdiction of the trial court 
and that of the merits very nearly coalesce as the 
original title, at least of Maryland and its jurisdic¬ 
tion, were founded upon the same facts, and as the 
United States succeeded to the rights of Maryland 
by the grant of the District completed in 1791. That 
the original title of Maryland extended at least to 
low-water mark on the Virginia side it is now too 
late to deny in view of the decision in Maryland vs 
West Virginia, 217 U. S., 1, and 217 U. S., 577.” 

In the Marine Railway Co. m U. S., supra , the appellant 
claimed that the title of the United States to the bed of the 
Potomac extended only to a line drawn between headlands 
on the Virginia side of the Potomac, but the court held that 
the title of the United States in the District of Columbia 
extended to low-water mark on the Virginia shore regard¬ 
less of a line drawn between headlands. The court, speak¬ 
ing of the compact of 1785, which it says had no bearing 
in the case on trial, says: 
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“Article 7 gave the citizens of each State full 
property in the shores of the river adjoining their 
land and the privilege of carrying out wharves, etc., 
with a common right of fishing. It left the ques¬ 
tion of boundary open to long-continued disputes.” 

In the above case the appellant, Marine Railway & Coal 
Company, claimed made-land back of the land under water 
which the United States brought above the water by filling, 
and the Supreme Court of the United States said: 

“In this case, however, there is no attempt to dis¬ 
turb the long-maintained possession of such exten¬ 
sion whether originally warranted or not. The only 
question before us is of the right of the United 
States to fill land that hitherto had been under water. ff 

It will be seen that the only matter decided by the court, 
other than what is obiter dictum, was the right of the United 

States to fill land that had hitherto been under water_in 

other words, land below low-water mark. 

Undoubtedly, as mentioned in that case, the Revised 
Statutes relating to the District of Columbia of June 22, 
1874, paragraph 1, described the District as— 

“ ‘including the River Potomac in its course through 
the District/ which imports an assertion by Congress 
that the title of the United States embraces the whole 
river bed, and the jurisdiction of the District over 
the river seems to have been exercised without 
dispute.” 


But there is no assertion by Congress in said statute that 
the jurisdiction of the District is to high-water mark on the 
Virginia shore, or that the State of Virginia did not have 




jurisdiction to low-water mark on the Potomac River and 
there is nothing in said statute which can be construed as 
affecting the common right of citizens of Virginia to fish in 
the waters of the Potomac between high and low-water mark 
or below low-water mark, as guaranteed them by Article 7 
of the compact of 1785, which antedated the creation of the 
District of Columbia. But the case of United States vs. 

vans, 31 App. D. C., 544, is relied upon by the Govern¬ 
ment as supporting its contention that citizens of Virginia 
are not entitled to fish in the waters of the Potomac from 
fishing stands on their own land, notwithstanding the com¬ 
pact of 1785 between Virginia and Maryland. The Evans 
case was largely decided upon the finding in the case of 
Morns vs. U. S., supra, which has been overruled. The 
Court of Appeals of the District of Columbia, in fhe Evans 
case, further based its decision upon the claim that the 
“easements” Virginia possessed in the Potomac River under 
the compact of 1785, being the right to fish and erect 
wharves, were destroyed by the cession to the United States 
in 1789, and, having been lost, they could not be revived by 
the mere reconveyance of the territory ceded unless expressly 
recreated in the act of retrocession, and that the act of retro¬ 
cession was silent as to these “easements.” With due respect 
to the Court of Appeals and the very able opinion delivered 
by Mr. Justice Van Orsdell in that case, counsel for appellant 
respectfully suggests that the right to take fish from the 
waters of another is not an easement for two reasons. In 
the first place, the right to fish is a source of profit, and a 
profit from the land is contrary to the legal conception of an 
easement. Secondly, an easement imports two estates, a 
servient on which the easement is imposed and a dominant 


for whose benefit it is imposed, and in the case of a fishery 
there is no dominant estate. State vs. Mallory, 73 Ark., 236; 
Allbright vs. Cortright, 64 N. J. Law, 330; Hume vs. Rogue 

River Packing Co., 51 Ore., 237; Tinicum Fishing Co. vs. 
Carter, 61 Pa. St., 21. 

The Virginia act of cession of 1789 of the county of 
Alexandria expressly said: 

Provided, That nothing therein contained should 
be construed to vest in the United States any right of 
property in the soil or to affect the rights of indi¬ 
viduals therein 

The right to fish was one of the rights of individuals therein. 
The act of retrocession of 1846 provided that_ 

All of that portion of the District of Columbia 
ceded to the United States for the District of Colum¬ 
bia by the State of Virginia and all the rights and 
jurisdiction therewith ceded over the same, be and 
the same are hereby ceded and forever relinquished 
to the State of Virginia in full and absolute right and 
jurisdiction, as well of soil as of persons residing 
or to reside therein.” 

9 Stat. at L., p. 35, chap. 35, July 9,1846. 

Even if the right to fish were an easement, it was an ease¬ 
ment preserved to citizens of Virginia by the Virginia act 
of cession of 1789, which provided that nothing therein 
contained should be construed to affect the rights of indi¬ 
viduals residing in that part of Virginia. It is not disputed, 
as stated in the Evans case, that there can be no revival of an 
easement by implication, but the right to fish is not an ease¬ 
ment, and, far from the question being left to implication, 
both the act of cession and of retrocession preserve to citizens 
of Virginia every right that they had before the act of 
cession, and it cannot be disputed that before the act of 
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cession citizens of Virginia had the right to fish in the 
waters of the ‘Potomac under article 7 of the compact of 
1785. If that be so, the plaintiff in error had a right to fish 
below low-water mark under the compact of 1785, and, as 
the State of Virginia extends to low-water mark on the Vir¬ 
ginia shore (Maryland vs. West Virginia, supra), the plain¬ 
tiff in error certainly had a right to dip his net between 
high and low-water mark while standing on the Virginia 
shore, he being an undisputed citizen of Alexandria county 
(now Arlington county), Virginia. 

In the case of Evans vs. U. S., supra ., Chief Justice 
Shepard upheld the appellant's right to fish in the waters 
of the Potomac upon the ground that the right to fish was 
not dependent upon or appurtenant to the ownership of 
land under the seventh clause of the compact of 1785, but 
that the right to fish was a license of profit, which is known 
to the common law as a profit a prendre, which is not an 
easement, and that the right to fish, like the right to hunt 
on lands, is different from an easement. The authorities 
cited by Chief Justice Shepard ought to be conclusive in 
this matter, especially when supported by the numerous de¬ 
cisions heretofore cited showing conclusively that the right of 
fishing is not an easement, first, because the owner of the 
right derives a profit therefrom, which is contrary to the 
law of easements, and, second, because an easement imports 
two estates, and in the case of a fishery there is no dominant 

estate. Speaking of the act of retrocession, Chief Justice 
Shepard said: 

“The intention was to restore to Virginia in its 
entirety all that had been obtained from her by the 
cession, and to re-establish the statutes existing at and 
before that date. This right to control the right of 
fishing is not inconsistent with the paramount right 
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of the United States in navigable streams so long as 
it may be exercised without obstructing navigation/ 1 
McCready vs. Virginia, 94 U. S., 391. 

In justice and reason, can there be any doubt that the act 
of retrocession of 1846 intended to restore to Virginia in 
entirety all that had been obtained by the cession of 1789? 

Bight to Fish a Property Bight. 

The Supreme Court of the United States decided, in the 
case of Holyoke Water Power Co. vs. Lyman, 15 Wallace, 
500, that the right to fish in a river or stream was a vested 
property right that could not be destroyed without just com¬ 
pensation, and was a right of property safeguarded by the 
Constitution of the United States that could not be taken 
away without just compensation to those possessing the right,- 
no matter what the power of control by the legislative branch 
of the Government might be with reference to the use of a 
river or stream. Far from being an easement, the right to 
fish is a property right constitutionally protected from con¬ 
fiscatory legislation. 

State vs. Leavitt, 105 Maine, page 76. 

Damon vs. Hawaii, 194 U. S., 154. 

It is not a mere privilege or immunity. 

McCready vs. Virginia, 94 U. S., 391. 

It is not personal property, but an interest in real estate in 
the nature of an incorporeal hereditament, and not an ease¬ 
ment. 

Hume vs. Rogue River Packing Co., 51 Oregon, 
237. 

An easement in gross is not an assignable or inheritable 
right, but a fishery escapes this inability of transfer by its 
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classification as a profit a prendre. Thus it is held that the 
owner of a fishery may transfer the same, and that it may 
be inherited by his heirs. This is especially so with refer¬ 
ence to navigable waters. 

Tinicum Fishing Co. vs. Carter, 61 Pa. St., 21. 

State vs. Mallory, 73 Arkansas, 236. 

Albright vs. Sussex Co. Lake Commission, 71 N. J., 
303. 

Hume vs. Rogue River Packing Co., 51 Oregon, 237. 

From the foregoing, it is respectfully claimed that the rea¬ 
soning in the case of Evans vs. U. S., 31 D. C. Appeals, 
544, to the effect that the right to fish which was guaranteed 
to citizens of Virginia by the compact of 1785 was an ease¬ 
ment that was extinguished by the act of cession of 1789, 
falls to the ground. 

Counsel for appellee knows with what reluctance courts 
look toward finding an act of the legislative branch of the 
Government unconstitutional. But it is not necessary to 
hold that Section 896 of the Code of the District of Columbia 
is unconstitutional in order to recognize rights of the citizens 
of Virginia in this case. It is only necessary to hold that 
the prosecuting officer is wrong in using said section as a 
weapon to prevent citizens of Virginia from fishing off the 
shores of Virginia between high and low-water mark, even 
if the court does not admit the right to fish without refer¬ 
ence to high or low-water mark, though both rights are 
claimed for citizens of Virginia standing on the soil of 
Virginia. 

Respectfully submitted, 

CRANDAL MACKEY, 
Attorney for Plaintiff in Error. 

(7023) 
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In the Court of Appeals of the District of 

Columbia. 

April Term, 1922. 


Norman Herald, plaintiff in error, *| 


v. 

United States. 


hNo. 3851. 


BBIEF OF APPELLEE. 
statement of case. 

The appellant was convicted (R. p. 3) upon an 
indictment containing two counts (R. pp. 1—2), each 
of which charged a violation of section 896 of the 
code denouncing, among other things, fishing with a 
dip net in the waters of the Potomac River or its 
tributaries in the District of Columbia. 

FACTS. 

From the soil adjoining the southern or Virginia 
shore and above Chain Bridge in the District of 
Columbia, certain rock formations extend a short 
distance out into the body of the Potomac River. 
Three such rocks have names and have for many years 
been known as fishing posts. (R. p. 6.) 

-The first of these rocks west of Chsin Bridge is 
known as Warehouse and extends from the Virginia 

shore about eight feet into the river. (R. p . 7.) 

12186-22 
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At mean low water there is not sufficient water at 
its foot to permit of net fishing. (R. p. 7 .) Another 
of these rocks known as Overseer projects from the 
Virginia shore and has an overhanging lip. At low 
water it has little, if any w’ater, at its foot but at 
high water it is out of the water two or three feet, 
with the water running back under its outer lip or 
edge for about four feet. (R. p. 7 .) A rock known 
as Flatstone at low tide has no water at its base 
but at mean high water the water is even with its 
top. At this point of the river the tide at times 
rises and falls as much as four feet. (R. p. 7.) 
On May 18, 1919, at the time specified in the first 
count of the indictment, appellant stood on Ware¬ 
house rock and dipped a fish net, four feet in diameter 
attached to a pole twenty feet long, in the Potomac 
River between high and low water mark; the following 
day he fished with a dip net in the water of the 
Potomac from Flatstone and Overseer rocks, dipping 
his net below low tide. (R. p. 6.) Appellant at 
the time of the trial was and had been for about 
twenty-six years, a citizen of Arlington, formerly 
Alexandria County, Virginia, and had fished from the 
same place before. (R. p. 8.) 

QUESTION RAISED BY APPEAL. 

The exceptions taken in the court below and the 
errors assigned on appeal are directed to the point 
that the seventh paragraph of the compact of 1785 
between the States of Mary land and Virginia was in 
force between the latter State and the District of 





Columbia; and such being the case, Congress had no 
power to pass any law which would deprive appellant, 
a citizen of Virginia, of the right of fishing from the 
\ lrgima shore into the waters of the Potomac River 
embraced within the District of Columbia. 

ARGUMENT. 

The facts and the point of law raised in this case 
are identical with those raised in and determined 
by this court in the case of Evans v. United States , 
31 App. D. C. 544. In that case this court held 
that the acts of cession between the States of Mary¬ 
land and \ irginia of the territory of the District of 
Columbia abolished, so far as this territory was con¬ 
cerned, the terms of the compact of 1785, and that 
there was nothing in the act of retrocession which 
revised it. At pages 550-552 the Court said: 

The compact of 1785 was never in force in 
the District of Columbia. * * * By the 
respective acts of cession, Maryland and Virginia 
relinquished their joint interests in, and con¬ 
trol over, that portion of the river within the 
bounds of the District of Columbia. * * * 

If the compact with respect to fishing ever 
" as accepted as a condition of cession, which 
is inconceivable, it has long since been re¬ 
pealed and rendered obsolete, by the various 
acts of Congress relating to the regulation of 
fishing in the Potomac River within the Dis¬ 
trict of Columbia—notably, the act here 
under consideration. 

‘But it is contended that, by the act of 
letrocession by which Virginia received back 
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the territory she had ceded to the United 
States, she again acquired all the rights she 
possessed at the time of the cession, including 
the rights of the compact of 1785. * * * 
u At the time Virginia ceded her portion to 
the U nited States she ceded certain described 
territory. It extended to the high-water 
mark on the south side of the Potomac River, 
which was the boundary line of Virginia, as 
fixed by the grant from the English Crown. 
The easements and privileges she possessed 
in the river, under the compact, were de¬ 
stroyed by the cession to the United States, 
and, having been lost, they could not be 
revived by the mere reconveyance of the ter¬ 
ritory ceded, unless expressly re-created in 
the act of retrocession.” (Pp. 550-552.) 

Prior to this case the Supreme Court of the United 
States, in the case of Morris v. United States, 174 U. S. 
196, which grew out of litigation over the Potomac 
flats, ruled that the territory of the District of Colum¬ 
bia extended to the high-water line of the opposite 
Virginia shore. 

Counsel for appellant contends, however, that the 
case of Maryland v. West Virginia , 217 U. S. 577, 
overrules the Morris case and likewise the Evans case. 
Our contention is that this case does not overrule the 
Morris and the Evans cases but rather affirms them. 

The object of the litigation in the State of Maryland- 
W est \ irginia case was to establish, as between those 
States, the northern bank of the Potomac River as 
the boundary line. The court, however, fixed the 
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boundary line at low-water mark on the south or 
West Virginia shore. They reached this conclusion, 
they stated, for the reason that in the arbitration by 
the States of Maryland and Virginia of 1879 the 
boundary between those States had been so fixed. 
However, it should be noted that the court in its 
opinion (p. 579) drew attention to the fact that the 
arbitrators found that under the charter of Charles 
I to Lord Baltimore the right or south bank of the 
Potomac River at high-water mark was the boundary 
line between Maryland and Virginia, and that con¬ 
clusion was in accordance with the one theretofore 
reached in the Morris case. The court then pointed 
out that the arbitrators after stating this finding 
proceeded to fix the boundary between these two 
states in accordance with subsequent events, among 
which they stated was the fact that from the earliest 
period of history the State of \ irginia used that part 
of the south bank of the Potomac River as though 
the soil had been their own. 

It is obvious, therefore, that the court, in arriving 
at its decision, was merely following the finding of the 
arbitration between Maryland and Virginia. 

This finding was in respect of the use of the Potomac 
shore between Virginia and Maryland and not between 
Virginia and the District of Columbia. Maryland 
and Virginia could have agreed to anything they 
chose as to the boundary line between them, and 
their arbitrators could have done likewise, but this 
could not bind or affect the District of Columbia. 
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How can it be said, then, that because the court 
followed the arbitrations as between Virginia and 
Maryland that they thereby overruled the Morris 
case or any of the reasons therein announced for 
their finding the boundary of the District of Co¬ 
lumbia as the high-water line of the Virginia shore. 

There is some argument on pages 12 and 13 of 
counsel's brief to the effect that the right of Vir¬ 
ginia to the land on the south shore of the Potomac 
to the low-water mark is based upon prescription. 
The case of Phillips v. Payne , 92 U. S. 130 is cited 
as authority that the law prescription applied to the 
United States with the same effect that it would be¬ 
tween individual land owners. With this authority 
we have no fault to find, but it is our conten¬ 
tion that neither by the exceptions taken in the 
lower court nor the facts in this case is the question 
of prescriptive right of the State of Virginia to the 
use of the soil opposite the District of Columbia to 
the low-water mark raised. In this connection, 
we desire to call attention to the fact that none of 
the requests to the court below for instruction lay 
any claim to any prescriptive rights of the State of 
Virginia to jurisdiction over the soil to the low- 
water line of the Potomac River opposite the Dis¬ 
trict of Columbia. 

Neither can appellant find any comfort in the 
Marine Railway Company case, decided by the 
Supreme Court of the United States on November 7, 
1921, and not yet reported. It will be noted in that 
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case that all the court did was merely to state that 
the original title of Maryland extended at least to 
the low-water mark of the Virginia shore. But it 
goes on to say, after stating that an attempt was 
made to throw doubt upon the authorities (West 
Virginia v. Maryland; Morris v. United States) con¬ 
struing the effect of the charter of Charles I to Lord 
Baltimore, that the original state of things had not 
been changed by the grant of Virginia and the regrant 
of the United States of the part of the District on 
the Virginia side. For the court said: 

They at least did not enlarge the rights of 
that State. The compact between Virginia 
and Maryland in 1785 also seems to us to have 
no bearing upon the case. It says nothing 
about the boundary in terms. Without going 
into the history of the compact or reciting it, 
we only need to remark that it was a regula¬ 
tion of commerce, and while, with a view to 
opening up a route to the west, it provided in 
article 6 that the Potomac should be considered 
as a common highway for the purposes of 
navigation and commerce to the citizens of 
Virginia and Maryland, and in article 7 gave 
the citizens of each State full property in the 
shores of the river adjoining their lands, and 
the privilege of carrying out wharves, etc., 
with a common right of fishing, it left the 
question of boundary open to long-continued 
disputes. It may be laid on one side even 
if it ever uas in force in the District of Columbia, 
which has been denied on the ground that the 
compact was abrogated so far as it affected this 





land, by the grant of Virginia and was not 
revived by the grant of the United States. Evans 
v. United States , 31 App. D. C. 544-550. 
(Italics ours.) 

In view of the foregoing, it is respectfully sub¬ 
mitted that the judgment of the court below should 
be affirmed. 

Peyton Gordon, 

United States Attorney. 

J. H. Bilbrey, 

Assistant United States Attorney. 
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